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PLEASE TO SURE TO TURN OFF YOUR CELLPHONE 
 

AND 

 
YOU MUST SIGN IN FOR THE MORNING SESSION 



The Criminal Track Series 
 

The Criminal Track Series is presented each Spring and Fall by the Oneida County Bar 
Association in cooperation with the Criminal Division of the Oneida County Public Defender’s Office, 
the Oneida County Supplemental Assigned Counsel Program, the New York State Office of Indigent 
Legal Services and the New York State Defenders Association, Inc. as a regional effort to provide low 
and reduced cost training programs for public defenders and assigned counsel. A major part of the Series 
is the annual Criminal Law Academy that is presented in the Fall. The Criminal Law Academy was 
designed to provide fundamental knowledge of the practice of criminal defense law to newly-admitted 
attorneys, those attorneys who occasionally practice criminal law and more experienced criminal defense 
attorneys. The faculty is comprised of some of the most preeminent and experienced criminal law 
practitioners from across New York State. The two full-day course provides continuing legal education 
credits in skills, professional practice and ethics. 

Again this Spring, under a grant from the New York State Office of Indigent Legal Services, the 
Oneida County Supplemental Assigned Counsel Program sponsored the Oneida County Assigned Counsel 
School in conjunction with the Criminal and Civil Divisions of the Oneida County Public Defenders’ 
offices. There were two, full day sessions – one on criminal trial practice and one on family law. 
 
UPCOMING CRIMINAL TRACK PROGRAMS 
 
Saturday, October 1st: “DWI” with John G. Leonard, Esq., Leonard, Curley & Longeretta PLLC; 

Stacey Scotti, Esq, Assistant Oneida County District Attorney; along with 
members of the Oneida County Probation and DMV. 

   
Saturday, October 22nd: “General Immigration Issues” with Joanne Macri, Esq., Director of Regional 

Iniatives, NYS Office of Indigent Legal Services and Sharon Ames, Esq. and 
Robert Reittinger, Esq., Directors of the Region 2, Regional Immigration 
Assistance Center (RIAC) in Rome. 

 
Saturday, October 29th: “Criminal Law Update” with Gerard Neri, Esq., Special Counsel to 5th Judicial 

District Administrative Judge James Tormey. 
 
These supplemental programs are available free to Oneida County Bar Association members who have  
purchased a Sempass. A $25 registration fee is charged to non-members who are public defenders,  
assigned counsel or government attorneys. This fee is available only for the Criminal Track Series. The  
Oneida County Public Defender, Criminal Division makes several of the materials from our Criminal 
Track Series and the Academy available at our website. 
 
2016 Criminal Law Academy Friday, October 7th & October 8th 
 
As usual, the Academy will provide two full days of lectures centered on criminal 
law and criminal procedure including two ethics credits at the Utica campus of 
Mohawk Valley Community College. As soon as the schedule is confirmed, it will 
be posted on our website: http://www.ocgov.net/oneida/pdcriminal/training. Registration cost for 
the program is $65 for one day and $100 for both days. Continental breakfast and lunch is included. 
 
The New York State Defenders Association, Inc. is also a valuable resource for criminal law practitioners 
through their website http://www.nysda.org/.  
 
Our special thanks to Mohawk Valley Community College who continue to offer their first class facilities 
for our use.  Welcome to today’s program. I hope you find the presentation informative and valuable to 
your practice. As always, we welcome your comments and suggestions for future programs. 
 
Frank J. Nebush, Jr., Esq. 
Oneida County Public Defender, Criminal Division 

http://www.ocgov.net/oneida/pdcriminal/training
http://www.nysda.org/


SPEAKERS 

 
Bernard L. Hyman, Jr. is the Economic Crime Bureau Chief 
for the Oneida District Attorney’s office and Professor of Practice-
Economic Crime at Utica College. He received his B.S. degree from 
Utica College in Criminal Justice in 1994 and his Juris Doctor 
degree from the Syracuse College of Law in 1997 and joined the 
Oneida County District Attorney’s office in 1999. During the 
course of his career, he was an Adjunct Instructor at the Utica 
School of Commerce, Mohawk Valley Community College and 
SUNY Polytech. Bernie has been a frequent lecturer for the 
Oneida County Bar Association’s CLE programs. Mr. Hyman also 
has served as a Commissioner for the Lindsey Athletic League. 

 

Janet M. Richmond, Getnick Livingston Atkinson & Priore, LLP 
specializes in Estate Planning and has lectured for the Oneida County 
Bar Association’s CLE programs on the topic. She is a 1977 graduate 
of SUNY Albany and received her Juris Doctor from Albany Law 
School of Union University in 1980. She is admitted in New York, the 
District of Columbia, the Iowa bar and the U.S. District Court of the 
Northern District of New York. She is a member of the Oneida 
County and New York State Bar Associations, the District of 
Columbia bar and is Second Vice-President of the Mid-York Chapter 
of the Women’s Bar Association of the State of New York. Janet is 
also a member of the board of the Women’s Fund of Herkimer and 

Oneida Counties, Inc. Prior to moving to Utica in 1988, Ms. Richmond worked extensively in 
Washington, D.C. with the Department of Energy and the U.S. Securities and Exchange 
Commission. She Joined the firm of Getnick Livingston Atkinson & Priore, LLP in 1992 and 
became a partner in 1997. 
 

 
Cory A. Zenammo,   First Assistant Oneida County Public 
Defender, Criminal Division, Major Crimes Section. Cory received his 
Juris Doctor from the Syracuse Unversity College of Law and 
graduated magna cum laude from Utica College where he was 
inducted into the Sigma Tau Delta International English Honor 
Society. Over the last five years, Cory has tried more than fifteen 
jury trials while in the employ of the Oneida County Public 
Defender’s office and litigated numerous other criminal matters in 
adjoining counties. He has lectured on the fundamentals of pre-trial 
criminal practice and plea bargaining for the Oneida County Bar 
Association’s CLE programs and the Criminal Law Academy. 
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8:30 a.m. – 9:00 a.m.  REGISTRATION 
 
9:00 a.m. – 10:00 a.m. The Power of Attorney: What It Is, What It Does, 

How It’s Used and the Importance of the Gifts 
Rider,  Janet M. Richmond, Esq., Getnick Livingston 
Atkinson & Priore, LLP 

    
10:00 a.m. – 10:10 a.m. BREAK 
 
10:10 a.m. – 11:00 a.m. The Misuse, Abuse and Prosecution of Offenses 

Involving Powers of Attorney, Bernard L. Hyman, Jr., 
Oneida County District Attorney, Economic Crime Bureau 

 
11:00 a.m. – 12:00 p.m. Challenging the Prosecution: Defending An 

“Agent” of the “Principal,” Cory A. Zenammo, Esq., 
First Assistant Oneida County Public Defender, Criminal 
Division, Major Crimes Section  
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The Misuse, Abuse and Prosecution of 
Offenses Involving Powers of Attorney 

 
 
 
 
 
 
 

Bernard L. Hyman, Jr., Esq. 
Oneida County District Attorney 

Economic Crime Bureau 



Bernard L. Hyman, Jr., Esq.

Assistant District Attorney

Economic Crime Bureau

Oneida County District Attorney

POWERS OF ATTORNEY:
WHERE DID MY MONEY GO?

9/10/2016ONEIDA COUNTY BAR ASSOCIATION CLE 1



DEFINING THE ISSUE….

9/10/2016ONEIDA COUNTY BAR ASSOCIATION CLE 2



• Allows the Principal to 
prepare for the future

• Incapacity

THE GOOD…

9/10/2016ONEIDA COUNTY BAR ASSOCIATION CLE 3



• Financial 
Exploitation

THE BAD….

9/10/2016ONEIDA COUNTY BAR ASSOCIATION CLE 4



• Passed by the 
Senate in 2015

• Pending in the 
Assembly in 2016

THE LAW…. ON THE HORIZON

9/10/2016ONEIDA COUNTY BAR ASSOCIATION CLE 5



OUR CURRENT LAW…

9/10/2016ONEIDA COUNTY BAR ASSOCIATION CLE 6

• 5-1501 - Applications and definitions. 
• 5-1501A - Power of attorney not affected by incapacity. 
• 5-1501B - Creation of a valid power of attorney; when effective. 
• 5-1501C - Powers of attorney excluded from this title. 
• 5-1502A - Construction--real estate transactions. 
• 5-1502B - Construction--chattel and goods transactions. 
• 5-1502C - Construction--bond, share and commodity 

transactions. 



OUR CURRENT LAW…

9/10/2016ONEIDA COUNTY BAR ASSOCIATION CLE 7

• 5-1502D - Construction--banking transactions. 
• 5-1502E - Construction--business operating transactions. 
• 5-1502F - Construction--insurance transactions. 
• 5-1502G - Construction--estate transactions. 
• 5-1502H - Construction--claims and litigation. 
• 5-1502I - Construction--personal and family maintenance. 



OUR CURRENT LAW…

9/10/2016ONEIDA COUNTY BAR ASSOCIATION CLE 8

• 5-1502J - Construction--benefits from governmental programs or civil 
or military service. 

• 5-1502K - Construction--health care billing and payment matters; 
records, reports and statements. 

• 5-1502L - Construction--requirement benefit transactions. 
• 5-1502M - Construction--Tax matters. 
• 5-1502N - Construction--all other matters. 
• 5-1503 - Modifications of the statutory short form power of attorney 

and of the statutory gifts rider. 
• 5-1504 - Acceptance of statutory short form power of attorney. 



OUR CURRENT LAW…

9/10/2016ONEIDA COUNTY BAR ASSOCIATION CLE 9

• 5-1505 - Standard of care; fiduciary duties; compelling 
disclosure of record. 

• 5-1506 - Compensation.
• 5-1507 - Signature of agent. 
• 5-1508 - Co-agents and successor agents. 
• 5-1509 - Appointment of monitor. 



OUR CURRENT LAW…

9/10/2016ONEIDA COUNTY BAR ASSOCIATION CLE 10

• 5-1510 - Special proceedings. 
• 5-1511 - Termination or revocation of power of attorney; notice. 
• 5-1512 - Powers of attorney executed in other jurisdictions. 
• 5-1513 - Statutory short form power of attorney. 
• 5-1514 - Certain gift transactions; formal requirements; statutory 

form. 



 

 

 

 

Challenging the Prosecution 
Defending an “Agent” of the “Principal” 

 
 
 
 
 
 
 

Cory A. Zenammo, Esq. 
First Assistant Oneida County Public Defender 

Criminal Division 
Major Crimes Section 



Consent, the Power of 

Attorney and the Like:  

Permission is 100/10ths of the 

Law 

 



Statutory Short Form 



Look It Up and Use It 
General Obligations Law Section 5-1513 

A. “When in Doubt, Print it Out” 

 

i. Rework it or don’t, but there is no excuse for messing it up when the document is for 

the taking;  

ii. PRESUMPTIVELY VALID (GOB § 5-1504) 

1. “No third party located or doing business in this state shall refuse, without reasonable 
cause, to honor a statutory short form power of attorney properly executed in accordance 
with section 5-1501B of this title, including a statutory short form power of attorney which 
is supplemented by a statutory gifts rider, or a statutory short form power of attorney 
properly executed in accordance with the laws in effect at the time of its execution.” 

 

2. Reasonable Cause Is: 

a) Refusal to Produce Original  

b) Adult Protective Referral 

c) Actual Knowledge of Crime, Incapacity (Nondurable), Fraud, Actual Valid Termination 
Notice;. 

 
 

 

 

 

https://1.next.westlaw.com/Document/NDBFE1D30F45E11DDBCA893E6ACC443FF/View/FullText.html?navigationPath=Search/v3/search/results/navigation/i0ad7401300000157051a0e2cdc1a637f?Nav=STATUTE&fragmentIdentifier=NDBFE1D30F45E11DDBCA893E6ACC443FF&startIndex=1&contextData=(sc.Search)&transitionType=SearchItem&listSource=Search&listPageSource=5293a30c33e0ac420ce1b25356938fdc&list=STATUTE&rank=6&grading=na&sessionScopeId=a2390bfdd9c28677de1f34ee7ebf4ceb1abc12815ff1eb8a87785830269be089&originationContext=Search Result&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/NDBFE1D30F45E11DDBCA893E6ACC443FF/View/FullText.html?navigationPath=Search/v3/search/results/navigation/i0ad7401300000157051a0e2cdc1a637f?Nav=STATUTE&fragmentIdentifier=NDBFE1D30F45E11DDBCA893E6ACC443FF&startIndex=1&contextData=(sc.Search)&transitionType=SearchItem&listSource=Search&listPageSource=5293a30c33e0ac420ce1b25356938fdc&list=STATUTE&rank=6&grading=na&sessionScopeId=a2390bfdd9c28677de1f34ee7ebf4ceb1abc12815ff1eb8a87785830269be089&originationContext=Search Result&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/NDBFE1D30F45E11DDBCA893E6ACC443FF/View/FullText.html?navigationPath=Search/v3/search/results/navigation/i0ad7401300000157051a0e2cdc1a637f?Nav=STATUTE&fragmentIdentifier=NDBFE1D30F45E11DDBCA893E6ACC443FF&startIndex=1&contextData=(sc.Search)&transitionType=SearchItem&listSource=Search&listPageSource=5293a30c33e0ac420ce1b25356938fdc&list=STATUTE&rank=6&grading=na&sessionScopeId=a2390bfdd9c28677de1f34ee7ebf4ceb1abc12815ff1eb8a87785830269be089&originationContext=Search Result&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/NEE1601E0F49F11DDBE6EE8B026D6D4BD/View/FullText.html?listSource=Foldering&originationContext=MyResearchHistoryRecents&transitionType=MyResearchHistoryItem&contextData=(oc.DocLink)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/NEE1601E0F49F11DDBE6EE8B026D6D4BD/View/FullText.html?listSource=Foldering&originationContext=MyResearchHistoryRecents&transitionType=MyResearchHistoryItem&contextData=(oc.DocLink)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/NEE1601E0F49F11DDBE6EE8B026D6D4BD/View/FullText.html?listSource=Foldering&originationContext=MyResearchHistoryRecents&transitionType=MyResearchHistoryItem&contextData=(oc.DocLink)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/NEE1601E0F49F11DDBE6EE8B026D6D4BD/View/FullText.html?listSource=Foldering&originationContext=MyResearchHistoryRecents&transitionType=MyResearchHistoryItem&contextData=(oc.DocLink)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/NEE1601E0F49F11DDBE6EE8B026D6D4BD/View/FullText.html?listSource=Foldering&originationContext=MyResearchHistoryRecents&transitionType=MyResearchHistoryItem&contextData=(oc.DocLink)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/NEE1601E0F49F11DDBE6EE8B026D6D4BD/View/FullText.html?listSource=Foldering&originationContext=MyResearchHistoryRecents&transitionType=MyResearchHistoryItem&contextData=(oc.DocLink)&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000087&cite=NYGOS5-1501B&originatingDoc=NEE1601E0F49F11DDBE6EE8B026D6D4BD&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000087&cite=NYGOS5-1501B&originatingDoc=NEE1601E0F49F11DDBE6EE8B026D6D4BD&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000087&cite=NYGOS5-1501B&originatingDoc=NEE1601E0F49F11DDBE6EE8B026D6D4BD&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)


What Does that Mean for your Client 

VALID DEFENSE 

(Presumptive) 

 

 

 
More on that Later 



 

 

With that in Mind, Let’s Discuss  

CONSENT 

 
1. Sex Offenses 

A. Penal Law § 130.05 

i. EVERY Offense under Article 130 requires CONSENT as an element;  

B. Refusal to Extend Elsewhere: 

i. Roe v. Barad, 647 N.Y.S.2d 14 (Second Department, 1996) 

a. Court refused Plaintiff’s argument that prior element of consent was previously 

litigated in prior criminal case under Penal Law § 263.05, since the Penal Law § 

130.05 consent requirement ONLY applies to Article 130 offense.   

2. Burglary 

A. Penal Law § 140.20 

i. “Unlawfully” implies the litigation of consent, but specify 

it the same as Penal Law § 130.05 

ii. Trees in Boonville, Use permissions, etc.  

 

 

 

Specific Elemental Requirements 

https://1.next.westlaw.com/Document/N3042C1B0659511E28996D88DA48BDC05/View/FullText.html?navigationPath=Search/v3/search/results/navigation/i0ad740160000015705414abce016965c?Nav=STATUTE&fragmentIdentifier=N3042C1B0659511E28996D88DA48BDC05&startIndex=1&contextData=(sc.Search)&transitionType=SearchItem&listSource=Search&listPageSource=2afd860d648da61bd7d08882a0919d38&list=STATUTE&rank=3&grading=na&sessionScopeId=a2390bfdd9c28677de1f34ee7ebf4ceb1abc12815ff1eb8a87785830269be089&originationContext=Search Result&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/N3042C1B0659511E28996D88DA48BDC05/View/FullText.html?navigationPath=Search/v3/search/results/navigation/i0ad740160000015705414abce016965c?Nav=STATUTE&fragmentIdentifier=N3042C1B0659511E28996D88DA48BDC05&startIndex=1&contextData=(sc.Search)&transitionType=SearchItem&listSource=Search&listPageSource=2afd860d648da61bd7d08882a0919d38&list=STATUTE&rank=3&grading=na&sessionScopeId=a2390bfdd9c28677de1f34ee7ebf4ceb1abc12815ff1eb8a87785830269be089&originationContext=Search Result&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/N3042C1B0659511E28996D88DA48BDC05/View/FullText.html?navigationPath=Search/v3/search/results/navigation/i0ad740160000015705414abce016965c?Nav=STATUTE&fragmentIdentifier=N3042C1B0659511E28996D88DA48BDC05&startIndex=1&contextData=(sc.Search)&transitionType=SearchItem&listSource=Search&listPageSource=2afd860d648da61bd7d08882a0919d38&list=STATUTE&rank=3&grading=na&sessionScopeId=a2390bfdd9c28677de1f34ee7ebf4ceb1abc12815ff1eb8a87785830269be089&originationContext=Search Result&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/N3042C1B0659511E28996D88DA48BDC05/View/FullText.html?navigationPath=Search/v3/search/results/navigation/i0ad740160000015705414abce016965c?Nav=STATUTE&fragmentIdentifier=N3042C1B0659511E28996D88DA48BDC05&startIndex=1&contextData=(sc.Search)&transitionType=SearchItem&listSource=Search&listPageSource=2afd860d648da61bd7d08882a0919d38&list=STATUTE&rank=3&grading=na&sessionScopeId=a2390bfdd9c28677de1f34ee7ebf4ceb1abc12815ff1eb8a87785830269be089&originationContext=Search Result&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/N3042C1B0659511E28996D88DA48BDC05/View/FullText.html?navigationPath=Search/v3/search/results/navigation/i0ad740160000015705414abce016965c?Nav=STATUTE&fragmentIdentifier=N3042C1B0659511E28996D88DA48BDC05&startIndex=1&contextData=(sc.Search)&transitionType=SearchItem&listSource=Search&listPageSource=2afd860d648da61bd7d08882a0919d38&list=STATUTE&rank=3&grading=na&sessionScopeId=a2390bfdd9c28677de1f34ee7ebf4ceb1abc12815ff1eb8a87785830269be089&originationContext=Search Result&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/N3042C1B0659511E28996D88DA48BDC05/View/FullText.html?navigationPath=Search/v3/search/results/navigation/i0ad740160000015705414abce016965c?Nav=STATUTE&fragmentIdentifier=N3042C1B0659511E28996D88DA48BDC05&startIndex=1&contextData=(sc.Search)&transitionType=SearchItem&listSource=Search&listPageSource=2afd860d648da61bd7d08882a0919d38&list=STATUTE&rank=3&grading=na&sessionScopeId=a2390bfdd9c28677de1f34ee7ebf4ceb1abc12815ff1eb8a87785830269be089&originationContext=Search Result&transitionType=SearchItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/N3042C1B0659511E28996D88DA48BDC05/View/FullText.html?navigationPath=Search/v3/search/results/navigation/i0ad740160000015705414abce016965c?Nav=STATUTE&fragmentIdentifier=N3042C1B0659511E28996D88DA48BDC05&startIndex=1&contextData=(sc.Search)&transitionType=SearchItem&listSource=Search&listPageSource=2afd860d648da61bd7d08882a0919d38&list=STATUTE&rank=3&grading=na&sessionScopeId=a2390bfdd9c28677de1f34ee7ebf4ceb1abc12815ff1eb8a87785830269be089&originationContext=Search Result&transitionType=SearchItem&contextData=(sc.Search)
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PEOPLE V. IPPOLITO, 20 N.Y.3D 615 (2013) 

Facts and Procedural History: 

 
•D, an accountant, had a short form General PoA with unlimited powers for an 
80 year old woman with some tax issues;   
•D used authority to divert $696,000.00 to separate account for personal uses 
by signing checks in the name of the Principal without designation of PoA;    
•D convicted after trial of 40 Counts of Forgery 2nd (DF)(checks) and a class C 
felony for Grand Larceny; 
•DA presented evidence at trial that PoA designation was customary, and that 
D presented forged documents as a signature purported to be the principal’s 
when it wasn’t.  Trial Court Agreed.    
•Asdf 
•FOURTH DEPARTMENT reversed the 40 Counts of Forgery and CoA Upholds: 

•“Here, the POA (until revoked) vested Ippolito with unlimited power to sign Katherine M.L.'s 
name on written instruments. As a result, the checks cannot have been forgeries (see People v. 
Cannarozzo, 62 A.D.2d 503, 504, 405 N.Y.S.2d 528 [4th Dept.1978, Simons, J.], aff'd 48 N.Y.2d 
687, 421 N.Y.S.2d 882, 397 N.E.2d 394 [1979] [“(A) person does not ‘falsely make’ an 
instrument when he is authorized to execute it”] ). Put another way, where the ostensible 
maker or drawer of a written instrument is a real person, a signature is not forged unless 
unauthorized (see Penal Law § 170.00[4] ). Since Ippolito was empowered to sign Katherine 
M.L.'s name at the times when he drew or endorsed the 40 checks at issue on this appeal, the 
People's proof was legally insufficient to convict him of CPFI.” 

•NOTE:  Court also indicates that Ippolito acted within the broad powers conferred  upon him by the PoA 
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People v. Vines, 984 N.Y.S.2d 609 (Second Department, 2015) 

• D arrested for hanging around his father’s house;  
• DA argues that Sister had authority to remove D from 

house based on a PoA from the Father;  
• D convicted after trial.   
• Second Department Reverses:  “….the People submitted 

evidence that the defendant's sister had prohibited the 
defendant from entering the dwelling in reliance upon the 
powers conferred upon her by a power of attorney she was 
given by the father. However, the particular power of 
attorney given to the defendant's sister did not confer upon 
her authority to make such informal, personal decisions on 
her father's behalf (cf. Matter of Culbreth, 48 A.D.3d 564, 
852 N.Y.S.2d 246), and there was no other evidence that the 
defendant was not permitted to be in his father's house.” 

 

Facts and Procedural History: 
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Take Away: 

• Consent is a Requirement for almost every type 
of offense; 

• The existence of a PoA doesn’t necessarily convey 
or restrict permission or consent—its content 
dependant;  

• The DA has to prove intent beyond a reasonable 
doubt, which, in many cases, means proof 
beyond a reasonable doubt that there was no 
PoA or that the PoA lacked the authority (or 
didn’t lack the authority as in Vines) to establish 
the unauthorized activity.   
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People v. Alligood, 115 A.D.3d 1346 
(Fourth Department, 2014) 

• D endorsed checks that had the “forged” signature of D’s father 
under authority of a PoA (Charged with Grand Larceny 3rd, Criminal 
Possession of a Forged Instrument 2nd all relating to 6 pension 
checks);  

• A argument by both parties ensued, D presenting evidence of a 
valid PoA, the People presenting evidence that the same was not.   

• D was convicted and conviction upheld.  The Fourth Department 
stated that “Although a defense witness who owned a liquor store 
testified that defendant's father had walked into his store in 2003 
and signed a document that the store owner notarized, the People 
established that in 2003 the father suffered from a number of 
debilitating medical conditions that rendered him unable to 
ambulate on his own, and he had not in any event left MCH since at 
least 2001.” 

Facts and Procedural History: 
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PoA and What’s Important 

• PoA = Consent and Consent = aquital (or at 
least created a convenient issue that the DA 
then has to disprove;  

• The Content and Scope of the PoA can make 
or break your defense;  

• The Validity of the PoA is an issue of fact 
which solidifies or ruins your defense.  



People v. Vandermuelen, 42 A.D.3d 
667 (Third Department, 2007) 

• D, among other things, created a credit card in the name of CW utilizing a 
PoA;  

• Credit Card was used 3 times;  
• D convicted of Identity Theft and the Third Department upheld the 

conviction stating: “The evidence was also legally sufficient to establish 
defendant's commission of the crime of identity theft in the third degree 
(seePenal Law § 190.78[1] ). The credit card account was opened in the 
victim's name and with her identifying information, and three charges 
were made. Palko testified that she never applied for the credit card and 
had not made any purchases with it. We find no merit in defendant's claim 
that the power of attorney authorized her application for the credit card 
on Palko's behalf, as there was no reference in the application or the bank 
manager's testimony that defendant made the application on Palko's 
behalf or pursuant to a power of attorney.” 

• CONTRARY TO IPPOLITO  
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Presumptive Proof of Consent 

• Since the Statutory Long Form MUST be 
accepted by the DA’s office (GOB § 5-1504) 

the existence of a PoA is presumptive evidence 

of consent;  

• Force the DA to prove that the PoA is fake, or 

that your client superseded its grant of 

authority, etc.   
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